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Public Transit and Shopping Centers: Access or Denial?
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Washington, D.C.

Can a privately owned shopping center deny access to a public transit agency?

The answer is “no.”

Better yet, why would a shopping center owner deny access to a public transit agency or refuse the placement of a transit

stop (normally, a bus stop or bus shelter)? The public transit system does serve shoppers, workers and commuters, so why

wouldn’t an owner want to make the center more accessible to all transit riders?

While a shopping center owner is considering whether to allow a public transit agency access, it should consider the

impact of certain federal laws—e.g., the Americans for Disability Act (“ADA”), Title VI of the Civil Rights Act of 1964 and the

federal Welfare to Work program. Owners must remember that the ADArequires a “clear path” of travel for disabled transit

users from the transit stop to the mall. Adenial of access may be a Title VI violation if it could be found that the denial was

based on racial or income discrimination hidden under the guise of prohibiting loitering, vandalism or trash, for example. As

part of state/federal welfare reform, most entry-level jobs are filled by people with minimal work experience at the lower

end of the income scale—for the most part, they are prime users of public transportation. Any business with low-paying jobs

(which are likely to be in retail, restaurants and hotels) knows that public transportation is the main, sometimes the only, way

that employees get to work.

By way of illustration of how a shopping center can effectively use transit to its benefit, the Mall of America (located in

Bloomington, Minn.) has had the light-rail connection to the Mall reconfigured so that the new design takes riders directly to

the Mall to make their shopping experience and bus connections safer and more convenient. The existing Mall of America

transit center is the largest single transit destination in the Minneapolis metropolitan area. Asignificant number of the Mall’s

11,000 employees and 118,000 daily customers will use transit. “Good transit access leads to good business,” said

Metropolitan Council Chair Peter Bell. “We’re working to have the Mall be part of a comprehensive, regional approach to

mobility and accessibility. We want to better integrate our transit system with the Mall as well as with other activity centers

and communities we serve.”

To return to the initial question: Can a shopping mall owner deny access to a public transit agency; the answer was “no”

because to deny access leaves the owner open to lawsuits and potential liability, as illustrated below:

According to a survey done by the Center for Urban Transportation Research (“CUTR”) at the University of

South Florida, a shopping center in New Jersey forced the removal of an on-site bus stop. The shopping center

was subsequently found to be liable after a disabled transit rider was critically injured while traveling between

the relocated bus stop and the center.

In 1995, a 17-year-old single mother was hit by a dump truck while trying to cross a seven-lane highway to get

to her job at the Walden Galleria Mall in suburban Buffalo, N.Y. . . . She later died without regaining consciousness.

The bus she took to work had been prohibited from stopping in the parking lot. In October 1999, the family

of the victim filed a wrongful death lawsuit against the shopping mall owners, the Niagara Frontier

Transportation Authority (“NFTA”) and the company that owned the dump truck, seeking $150 million in
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damages. On November 17, 1999, the New York State Supreme Court announced the end of the trial with a

$2.55 million settlement that will be distributed to the victim’s 4-year-old son over an undetermined amount of

years. The defendants assumed no liability for the woman’s death, but all will contribute to the settlement. The

mall owners, the Pyramid Company of Buffalo, will pay $2 million in the settlement; the dump truck owner will

pay $250,000; and the NFTAwill pay $300,000. (See Castellans and Wiggins v. Niagara Frontier Transit Authority et

al., N.Y. Sup. Ct., Erie County, Index No. 9811/96.)

In Connecticut, the Greater Bridgeport Transit Authority (“GBTA”) challenged the Trumbull Mall’s decision to

exclude transit buses from the mall. The mall’s management company believed that buses would promote

crowding and loitering by teenagers. Due to the large minority patronage of the system, there were suggestions

that racism may have had a role in the decision. GBTAlost its challenge in a non-binding arbitration “because

the district was an agency, and had no standing to raise claims that could be raised by an individual.” (In the

matter of Westland Properties, Inc. and Greater Bridgeport Transit District, American Arbitration Association, No. 12

15 00266 94, decided Aug. 23, 1995.)

In December 1998, the Florida Attorney General’s Office issued an Advisory Legal Opinion (AGO 98-81) on the

issue of roads and the use of public funds to maintain private property. The City of Neptune Beach requested

the Attorney General’s Opinion (“AGO”) on whether the city could expend public funds for the maintenance of

a permanent easement through privately owned commercial property that connects two adjoining privately

owned commercial properties used as parking lots. AGO 98-81 concluded that the City did have the authority to

expend public funds for the maintenance of the permanent easement through privately owned property, as long

as the easement grants the public the right to travel on the property. In a prior opinion (AGO 92-42), it was

determined that a local government could not expend public funds to repair and maintain private roads where

members of the general public were not allowed. However, if a local government participates in the maintenance,

construction, or repair of roadways or parking lots on private property, then access to the public cannot

be denied.

In fact, in 1997, the Federal Transit Administration (“FTA”) issued a “Dear Colleague” letter (No. C-97-10) on the subject that

transit agencies were experiencing difficulty in gaining access (for buses) to private shopping malls. The FTArequested information

with regard to issues of discrimination and safety concerns. To date, the FTAis unaware of any problems relating to denial

of access to shopping centers. Although the FTAhas taken no official action, if the issue becomes a “hot button” because shopping

mall owners want transit service stopped or want to impose onerous conditions on the transit system, it could affect FTA

policy.

One group that is keenly interested in having unfettered access to shopping malls, especially for bus service, is the American

Public Transportation Association (“APTA”). As the representative group for nationwide public rail and bus transit systems,

APTAmonitors the issue of tort liability or ADAenforcement on behalf of transit systems. Recently, APTAhighlighted three (3)

cases of note:

1. Bonanno v. Central Contra Costa Transit Authority (Calif. Sup. Ct., S 099339, decided April 7, 2003) in which the California

Supreme Court imposed a finding of liability because a bus stop constituted a “dangerous condition” of public property

under Calif. Govt. Code §§ 830 and 835;

2. Anderson et al. v. Rochester-Genesee Regional Transportation Authority (U.S. Court of Appeals—2nd Circuit No. 01-9105,

decided 7/23/03); and

3. Martin et al. v. Metropolitan Atlanta Rapid Transit Authority (U.S. District Ct., Northern Dist. Georgia, No. 1:01-CV-3255

TWT, decided 12/05/02).

Cases (2) and (3) found for the plaintiffs on ADAissues, and granted injunctive and declaratory relief on behalf of similarly situated

individuals with disabilities.

These cases are informative as to the extent of liability both from a tort perspective as well as enforcement under ADA.

These cases formulate a logical transition to impose liability on a shopping center owner if it refuses or denies access to private

property, or forces a bus stop to be located off-site along a busy highway or in a “dangerous location.”

However, all is not lost—there are various regulatory and non-regulatory ways for a public transit system to encourage a

shopping center owner to assist with transit facilities and operations, such as:

Regulatory

Zoning (Traditional vs. Incentive/Form-Based Code)

Transportation Management plans

Impact Fees

TIFs/Special Finance Districts

Non-Regulatory
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Joint Development

Incentive Plans

Negotiations

For an overview of these issues, a good starting point is two publications from the Center for Urban Transportation

Research, University of South Florida:

• Public Transit Access to Private Property (August 2000)

• Land Developer Participation in Providing for Bus Transit Facilities and Operations (March 2002)

To date, the most comprehensive study done on this subject is “Public Transit Access to Private Property” (“Public Transit

Access”), prepared under a grant from the Florida Department of Transportation and the U.S. Department of Transportation.

“Public Access Transit” surveyed public transit providers in Florida and at least 50 other systems, including the nation’s 30

largest systems, determined by annual ridership. This study provides guidelines in an effort to demonstrate how local governments

can develop ways to achieve private property cooperation with transit. These can be used by municipal or county governments

to supplement existing regulation, or to develop comprehensive transit goals.

In the second study, “Land Developer Participation in Providing for Bus Transit Facilities and Operations,” the authors provided

an overview of various non-regulatory and regulatory approaches for engaging private sector land developers’ participation

in contributing toward the provision of public bus transit capital facilities and the cost of operations. Case studies include 16

examples from 8 Florida counties or municipalities, and 15 additional examples from 9 other states. Although most of the recommendations

are applicable to Florida localities, much of the information will be useful nationwide.

In fact, “Public Access Transit” contains not only tabulated results of transit surveys but also a sample incentive program as

well as sample agreements for public transit access to private property. Cooperation between the shopping center owner and the

local public transit system will result in a “win-win” that will benefit the community and improve the quality of life for all.

THOMAS R. DEVANEY practices in the Washington, D.C., area and has extensive experience in all types of commercial real estate

transactions, including sales and acquisitions, financing, construction, and leasing. Mr. Devaney is co-author of the Georgia

chapter in State by State Guide to Commercial Real Estate Leases, published by Aspen Press. The author wishes to thank SARA

HENDRICKS from the Center for Urban Transportation Research, University of South Florida, for her helpful assistance in providing

copies of the two studies cited in this article
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